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1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
KENNETH H. GUNTHER, [ Filed December 11, 1956] 
Petitioner, De oe 
v. H.C. Number 123-56 
DOCTOR WINFRED OVERHOLSER, 
Supt. of St. Elizabeth's Hospital, 
Respondent. 


PETITION FOR WRIT OF HABEAS CORPUS 
I 
Your petitioner, Kenneth H. Gunther, would respectfully represent 
unto this Honorable Court, that he is restrained of his liberty and 
illegally confined in the Saint Elizabeths Hospital, Washington, D. C., 
by Doctor Winfred Overholser, Superintendent of said Institution. 
2 
Your petitioner avers that he is of sound mind, as he does not 
suffer from dementia praecox with paranoid tendencies, nor delusions 
and neither hallucinations, but at all times able to distingiush right 
from wrong. 
The petitioner states that this Court should release him from 
such un-constitutional imprisonment immediately. 
3 
Wherefore, premises considered, your petitioner prays the 
Court to issue a writ of Habeas Corpus, commanding Doctor Winfred 
Overholser, Superintendent to produce the body of Kenneth H. Gunther 
before this Court. 
Your petitioner further prays the Court to enter an order releasing 


him from the custody of the respondent upon the grounds hereinabove 
stated. 


/s/ Kenneth H. Gunther 
[JURAT] Petitioner 





2 

[ Filed December 11, 1956] 

AFFIDAVIT OF FORMA PAUPERIS 
District of Columbia: 

Personally appeared before me, the undersigned authority, in and 
for the Jurisdiction above mentioned, Kenneth H. Gunther, who states 
on his own oath that he is a citizen of the United States. 

That he is the petitioner in this action. 

That he is entitled to the relief prayed for in his petition. That 
he is unable to pay the costs or make securities for the same. Your 
petitioner asks the Court for leave to file his petition without prepayment 
of costs. The petitioner asks the court to appoint a competent attorney 
to represent him. Respectfully submitted by: 

/s/ Kenneth H. Gunther, petitioner, 
Howard Hall #1, 


Saint Elizabeths Hospital. , 
Washington 20, D. C. 


[JURAT] 


[ Filed December 11, 1956] 


ORDER AUTHORIZING FILING AND DIRECTING 
RESPONDENT TO SHOW CAUSE 


It is this 10th day of December, 1956, 

ORDERED that the petition be filed without prepayment of costs. 

IT IS FURTHER ORDERED that the respondent either in person 
or by counsel appear in the Court on or before the seventh day after 


service of a copy of this order and of the petition upon him and make 
return to said petition and show cause, if any he has why the Writ of 
Habeas Corpus should not issue. 

IT IS FURTHER ORDERED that the respondent serve on the peti- 
tioner by mail a copy of his answer to this rule. 

The Clerk is directed to furnish the United States Marshal with a 
copy of this order and of the petition for the purpose of making such 
service. 


/s/ Burnita Shelton Matthews 
JUDGE 
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[ Filed December 18, 1956] 
ORDER | 
This matter having come before the Court on a petition for a writ 
of habeas corpus, a rule to show cause and the return and answer thereto, 
and upon consideration by the Court of the foregoing, it is by the Court 
this 18th day of December, 1956, | 
ORDERED that the petition for the writ of habeas corpus be 
dismissed and the rule to show cause discharged. 


/s/ Burnita Shelton Matthews | 
JUDGE 


[ Certificate of mailing] 


[ Filed December 18, 1956 ] 


RETURN TO ORDER TO SHOW CAUSE WHY WRIT OF HABEAS @@ 
CORPUS SHOULD NOT ISSUE 


The return and answer of Dr. Addison M. Duval, Acting 
Superintendent, Saint Elizabeths Hospital, to the petition of Kenneth H. 
Gunther (Kenneth Gunther) on an order of the Court authorizing filing 
and directing respondent to show cause why a writ of habeas corpus 
should not issue. 

1. The petitioner, Kenneth H.Gunther (Kenneth Gunther), 
alleges that he is restrained of his liberty and illegally confined in 
Saint Elizabeths Hospital, Washington, D.C. The respondent admits 
that the petitioner is confined in Saint Elizabeth: Hospital, but denies 
that such detention is illegal or unlawful. 

The petitioner, Kenneth H. Gunther (Kenneth Gunther), was 
admitted to Saint Elizabeths Hospital June 27, 1956 for a period of sixty 
days for observation and examination and a report to the United States 
District Court forthe District of Columbia as to his mental competency. 
On September 12, 1956 the petitioner, Kenneth H. Gunther (Kenneth 
Gunther), was committed to Saint Elizabeths Hospital by the United 
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States District Court for the District of Columbia pursuant to Title 24, 
Section 301 of the District of Columbia Code, as amended by the Act of 
August 9, 1955, Public Law 313, after having been found mentally 
incompetent for trial. 

Certified copies of his commitment papers are attached hereto, 
marked Exhibit "A", Exhibit ''"B" and Exhibit "C", and prayed to be 
read as a part of this return. 

2. The petitioner, Kenneth H. Gunther (Kenneth Gunther), 
alleges that he is of sound mind and does not suffer from dementia 
precox with paranoid tendencies, delusions or hallucinations. The 
respondent states that the petitioner is of unsound mind suffering from 
Schizophrenic Reaction, Paranoid Type and that during his hospitalization 
he has expressed very bizarre delusions and hallucinations. 

3. For the information of the Honorable Court the respondent 
.respectfully wishes to call attention to the fact that the petitioner, 

Kenneth H. Gunther (Kenneth Gunther), had a previous admission 
to Saint Elizabeths Hospital on June 4, 1952, having been committed at 
that time by the United States District Court for the District of Columbia 
pursuant to the provisions of Title 18, Section 4244 of the District of 
Columbia Code; and he was discharged from this hospital into the 
custody of the United States Marshal on December 12, 1952 as recovered 
and competent. 

4. During this petitioner's period of confinement in Saint 
Elizabeths Hospital, he has been under the care and observation of the 
respondent, as well as other members of the medical staff of Saint 
Elizabeths Hospital, skilled in the care, diagnosis and treatment of 


nervous and mental disorders, who are of the opinion that he is still 
incompetent for trial at the present time and that he would be dangerous 
to himself and the rights of persons and property would be jeopardized 
and the preservation of public peace imperiled were he to be discharged 
into the community. 
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WHEREFORE, the premises considered, the respondent prays 
that the writ of habeas corpus should not issue. 

/s/ Addison M. Duval, M. D. 

Acting Superintendent 

Saint Elizabeths Hospital 
DISTRICT OF COLUMBIA, ss: 

I, Dr. Addison M. Duval, solemnly swear that Iam Acting 
Superintendent of Saint Elizabeths Hospital, have read the foregoing 
return and answer by me subscribed, know the contents thereof, and 
verily believe the same to be true. 

/s/ Addison M. Duval, M.D. 


Acting Superintendent 
Saint Elizabeths Hospital 


[ JURAT] 


[ Filed December 18, 1956] 
ORDER 

The United States Court of Appeals for the District of Columbia 
Circuit having remanded the instant case to the trial court and the trial 
court pursuant to the judgment of said Court of Appeals having appointed 
new counsel to represent defendant, and said counsel having filed a 
motion seeking to have the trial court set aside the judgment of 
conviction herein and order a new trial, and said motion having come 
on for hearing, and upon consideration thereof and of the argument of 
counsel thereon in open court and upon consideration of the opinion of 
the United States Court of Appeals for the District of Columbia Circuit 
in Gunther v. U.S., 94 U.S. App. D.C. 243, 215 F. 2d 493, and in 
Gunther v. U.S., case No. 12,746, decided February 2, 1956, and it 
appearing in the light of the certificate of Dr. Thomas E. Griffin, Chief, 
Legal Psychiatric Service, dated September 14, 1955, that defendant is 
of unsound mind or is mentally incompetent so as to be unable to under- 
stand the proceedings against him or properly to assist in his own 
defense, and that a nunc pro tunc determination of defendant's mental 
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condition when he was tried and convicted would be impracticable at this 
time, it is by the court this 21st day of May, 1956, pursuant to the 
opinion of the United States Court of Appeals for the District of Columbia 
Circuit in Gunter v. U. S., Case No. 12,756, decided February 2, 1956. 

ORDERED that the judgment of conviction entered herein on May 1, 
1953 be and it hereby is vacated, set aside and held for naught and that 
defendant be and he hereby is granted a new trial, and it is further 

ORDERED that preliminary to said new trial defendant be com- 
mitted to St. Elizabeths Hospital for a period not to exceed sixty days 
for observation and examination by the psychiatric staff of said Hospital 

pursuant to Title 24, Section 301, District of Columbia Code, 1951 
Edition, as amended August 9, 1955, by Public Law 313, the Superin- 
tendent of said Hospital upon completion of said examination to file with 
this court a written report of the examination which shall express the 
opinion of the staff of St. Elizabeths Hospital of the sanity or mental 


competency of the defendant. 


/s/ Burnita Shelton Matthews 
JUDGE 


SEAL 

United States District Court 
for the District of Columbia 

A True Copy 

TEST: 

HARRY M. HULL, Clerk 
By /s/ Charles J. Rumsey 
Deputy Clerk 


CERTIFIED A TRUE COPY 


/s/ P. M. Lehman 
Registrar 

Saint Elizabeths Hospital 

Washington 20, D. C. 
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[ Filed December 18, 1956] 
ORDER 
It appearing to the Court that on May 22, 1956, the above-named 
defendant was ordered committed to Saint Elizabeths Hospital for a 
period of sixty (60) days for examination and report as to his mental 


condition, and it further appearing that on August 21, 1956, the 
Superintendent of Saint Elizabeths Hospital certified to the Court that 
the defendant Kenneth H. Gunther is mentally incompetent to understand 
the proceedings against him or to properly assist in his own defense, it 
is by the Court this 31st day of August, 1956, 

ORDERED, that the United States Marshal or his designated 
deputy bring this defendant from Saint Elizabeths Hospital on Friday 
morning, September 7, 1956, at 9:30 a.m. to this Court. 


/s/ Burnita Shelton Matthews 
JUDGE 


SEAL 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
A TRUE COPY 
TEST: 

HARRY M. HULL, Clerk 
By /s/ Helen M. McIntosh 

Deputy Clerk 


CERTIFIED A TRUE COPY 


/s/ P. M. Lehman, Registrar 
Saint Elizabeths Hospital 
Washington 20, D. C. 
DISTRICT OF COLUMBIA: ss 
[JURAT] 
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[ Filed December 18, 1956] 
ORDER 
It appearing to the Court that on June 27, 1956, the defendant was 
committed to Saint Elizabeths Hospital for a period not to exceed sixty 


(60) days for examination by the psychiatric staff of said Hospital to 


determine whether he was mentally competent to understand the proceed- 
ings against him or properly to assist in his own defense, and it further 
appearing that on August 21, 1956, the Superintendent of Saint Elizabeths 
Hospital certified to the Court that the defendant is mentally incompetent 
to understand the proceedings against him or properly to assist in his own 
defense, and it appearing that neither the accused, his counsel, nor 
counsel for the Government objects to the said report from Saint 
Elizabeths Hospital, it is by the Court this 7th day of September, 1956. 
ORDERED, pursuant to Title 24, Section 301, District of 
Columbia Code, 1951 Edition, as amended August 9, 1955, that the 
defendant be committed to Saint Elizabeths Hospital until he is mentally 
competent to stand trial in Criminal Case No. 455-52 pursuant to Title 
24, Section 301, District of Columbia Code, 1951 Edition, as amended 
August 9, 1955. 


/s/ Bolitha J. Laws 
JUDGE 


SEAL 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
A TRUE COPY 
TEST: 

HARRY M. HULL, Clerk 
By /s/ Paul A. Roser 

Deputy Clerk 

CERTIFIED A TRUE COPY 


/s/ P. M. Lehman, Registrar 

Saint Elizabeths Hospital 

Washington 20, D. C. 
DISTRICT OF COLUMBIA: ss 


[JURAT] 
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[ Filed December 21, 1956] 
STIPULATION | 
Petitioner having been advised by the Deputy Clerk of this Court 
(1) that the Court has scheduled the oral argument of the show cause, 
if any he (Respondent) has why the writ of Habeas Corpus should not 


issued. | 

and (2) that the same Judge (namely, Chief Judge Laws) who heard 
the case on - the previous sanity hearing normally would be designated 
to hear the case in Re: to Habeas Corpus #123-56 Filed Dec. 11, 1956, 
and (3) and accordingly the petitioner has inquired whether the parties 
will stipulate that the case may be argued orally (in open court) before 
Chief Judge Laws and before a Lunacy Jury and further that the 
petitioner (Viz.: Kenneth H. Gunther) be present at said Hearing. 

Since that is your petitioner Legal Right to be faced with his 
accused, and under due process clause of the U. S. Constitution (Bill 
of Rights:). 

It is Hereby stipulated and agreed that neither respondent nor 
petitioner does or shall interpose any objection:to the case being heard 
on oral argument before Chief Judge Laws and a Lunacy Jury (of all 
white male) to be impaneled from the jurors in attendance on the Court 
to inquire into the sanity of the petitioner. And that the petitioner be 
present at said hearing. zi 

Written on this 12th day of December 1956. 

Very respectfully submitted, 


By: X Kenneth H. Gunther, 
Petitioner, 


Location: Saint Elizabeths Hospital. , 
Washington (20), D. C. 


P.S. Your petitioner requests that a competent Lawyer be appointed 
to represent him in this case. 
By Kenneth H. Gunther 
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[ Filed December 27, 1956] 


REPLY TO RESPONDENTS OPPOSITION TO SHOW 
CAUSE WHY WRITE OF HABEAS CORPUS SHOULD 
NOT BE ISSUE 


[This is a appendix to Habeas Corpus #123-56., at expense 


of the United States this Court has granted leave to proceed in forma 
pauperis order dated: Dec. 10, 1956. | 

This reply will cover a few points, the substantiality of which 
is highlighted by the nature of the opposition which the respondent has 
filed. - page #1. 

page #2. 
of the opposition which the respondents has filed. 

I. 

Violation of physician - patient privilege [ substantial question #1]. 
As to this point, the respondents agents (Doctors) for the Government 
contends that the petitioner (I, Gunther) is still incompetent for trial 
at the present time and that he would be dangerous to himself and the 
rights of persons and property would be jeopardized and the preservation 
of public peace imperiled were he to be discharged into the community. 
Unquote: The petitioner hereby state that said respondents reply is false 
and (over) 

page #3. 
Unfounded as well as inconsistant of the facts. 

II 

The statutory conditions for waiver of petitioner's physician - 
patient privilege have not been met. In Taylor v. United States 
No. 12034, decided march 14, 1955, U.S. Court of Appeals for the 
D.C. Circuit held that, by virtue of Section 14-308 of the D.C. Code, 
the testimony of a doctor who has treated a defendant at St. Elizabeths 
Hospital is privileged, and cannot be used without the petitioner's 


(Defendant's) consent. 
(Over to page 4) 
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21 





11 
page #4. 
Conclusion 
For the reasons stated in this reply it is apparent that Gunther brings 
to this Court substantial questions and that the writ of Habeas Corpus 
#123-56 should accordingly be allowed to proceed. | 
Very Respectfully Submitted, 


By: Kenneth H. Gunther 
Howard Hall #1., : 
Saint Elizabeths Hospital : 
Washington (20), D ! 


[ Filed January 23, 1957] 
NOTICE OF APPEAL : 

Name and Address of Appellant: Kenneth H. Gunther, 
Howard Hall #1., Saint Elizabeths Hospital, Washington (20), D.C. 

Offense: False accused of being of unsound mind. (The purpose 
of this appeal is to prove that the petitioner is now of sound mind and 
the return to order to show cause why writ of Habeas Corpus should not 
issue is unfounded.and inconsistant of the facts. Date 12-18-56. 
I, refer to return to order to show cause; viz.: Habeas Corpus No. 123-56. 
and an order signed by Judge Matthews dismissed said petition for writ 
without an open ct. hearing. (over to page #2 please) 

Notice of appeal | 
Name of Institution where now confined: Saint Blizabeths Hospital, 
Washington, D. C. 

I, Kenneth H. Gunther, the above named appellant, hereby appeal 
to the United States Court of Appeals for the District of Columbia 
Circuit from the Above-stated Judgment. 


Jan. 12, 1957. /s/ Kenneth H. Ginther: R 
Date Appellant-pro se. 


Appellant request the Court to appoint him a attorney. 
Attorney none 


page #2 
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AFFIDAVIT OF FORMA PAUPERIS 

District of Columbia: 

Personally appeared before me,the undersigned authority, in and 
for the jurisdiction above mentioned, Kenneth H. Gunther, who states 
on his own oath that he is a citizen of the United States. That he is the 
petitioner in this action. That he is entitled to the relief prayed for in 
his petition. That he is unable to pay the costs or make securities for 
the same. Your petitioner asks the court for leave to file his notice of 
appeal without prepayment of costs. The petitioner asks the court to 
appoint a competent attorney to represent him. 

Submitted By: Kenneth H. Gunther, petitioner 
[ JURAT] 


Tio: The office of the Clerk, From: Kenneth H. Gunther, 


U. S. District Court for the Station L., H. H. 1., 
District of Columbia, Saint Elizabeths Hospital, 
Washington (1), D.C. Washington (20), D. C. 


Date: January 4, 1957. 

Subject: "Request to Note Appeal". 

Honorable Sir: 

Please note appeal in Habeas Corpus Number 123-56. Thus, 
under Federal Rules of Criminal proceeding Viz.: Rule 45-B; this 
Court has jurisdiction. "I am frank to say, there being no Notary 
Public here available to notarize the same". (I am advised that the 
Notary Public met with a heart attack.) unquote. Please be assured 
that I shall be grateful to you for the full and complete co-operation of 
your great office. Very respectfully submitted, 


By: /s/ Kenneth H. Gunther, Station L., H.H.1., 
Saint Elizabeths Hospital, 
Washington (20), D. C. 











 * 
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24 [ Filed January 24, 1957] 
ORDER | 

Upon consideration of the motion of petitioner filed herein 
January 19, 1957 for leave to appeal in forma pauperis from the order 
entered herein December 18, 1956 dismissing the petition for a writ of 
habeas corpus, and it appearing to the court that there is no substantial 
question of law which justifies an appeal herein, and hence that said 
appeal is not taken in good faith, it is by the court this 24th day of 
January, 1957: 

ORDERED that petitioner's motion be and it hereby is denied in 
all respects. 


/s/ Burnita Shelton Matthews 
JUDGE 


25 [ Filed May 8, 1957] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. MISC. 769 April Term, 1957 
Kenneth H. Gunther, District Court 
Petitioner, Habeas Corpus No. 123-56 
v. United States Court of Appeals 
United States District Court For the 
for the District of Columbia, District of Columbia Circuit 


Filed May 6, 1957 
Respondent. mee oe 
Before: Prettyman, Bazelon and Danaher, 
Circuit Judges, in Chambers. 
ORDER : 

Upon consideration of the petition for leave to prosecute an appeal 
in forma pauperis, of respondent's opposition, and of petitioner's reply, 
it is i 

ORDERED by the Court that petitioner be, and he is hereby 
allowed to proceed on appeal without prepayment of costs from the order 


i 
| 
' 
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of the District Court entered herein December 18, 1956. 

It is FURTHER ORDERED by the Court that the record on appeal 
shall be prepared by the Clerk of the District Court as promptly as 
possible and shall be transmitted by him to this Court within forty days. 

It is FURTHER ORDERED by the Court that Vernon L. Wilkinson, 
Esquire, a member of the bar of this Court be, and he is hereby, appointed 
















to represent petitioner on his appeal. 
Per Curiam. 
Dated: May 6, 1957 


Circuit Judge Danaher dissents. 


A true copy; 
Test: Joseph W. Stewart, Clerk, 
United States Court of Appeals 
for the District of Columbia Circuit, 
By: /s/ William G. Secrest, Deputy Clerk. 


[ Filed May 8, 1957] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


Joseph W. Stewart Washington 1, D.C. 


foxx May 6, 1957 
No. Misc. 769 - Gunther v. United States 


Harry M. Hull, Esquire 
Clerk 
United States District Court 

for the District of Columbia 
United States Court House 
Washington 25, D. C. 


Dear Mr. Hull: 
I send you herewith a certified copy of an order of 
this Court entered in the above-entitled case on May 6, 1957. 





Very truly yours, 
JOSEPH W. STEWART, Clerk 


By: /s/ William G. Secrest 
Deputy Clerk 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 940 
KENNETH H. GUNTHER, 
' Appellant 
i | v. 7 
: DOCTOR WINFRED OVERHOLSER 
SUPT. OF ST. ELIZABETHS HOSPITAL, 
Appellee — 
APPEAL FROM THE “UNITED STATES DISTRICT COURT ; Aaa 
> FOR THE DISTRICT OF COLUMBIA 
a VERNON L. WILKINSON 
1735 DeSales Street, N. W. 
Washington 6, D.C. ~~ 
3 Attorney for Appellant - 
McKenna & Wilkinson ; 
; August 15, 1957 United See of Appeais :— 
s a een oie District of Columbia Circit oe 
: FILED bi 5 1957 ees deer 
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e (i) 
- STATEMENT OF QUESTIONS PRESENTED 


1. Whether a first petition for a writ of habeas corpus, filed by 
x a person who was committed to St. Elizabeths Hospital "until he is 
mentally competent to stand trial" and who asserts that he has regained 





his mental competency, can be disposed of without a hearing on an ex- 
\e parte affidavit of doctors at St. Elizabeths Hospital, particularly where 
the record discloses no recent judicial determination of such person's 


@ 


competency. 


2. Whether in habeas corpus proceedings raising the issue of 
mental competency the petitioner was entitled to the aid of legal counsel. 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE one be 
STATUTES AND CONSTITUTIONAL PROVISION INVOLVED 
SLAME MENT ORSPOINTS 4 -.6 «© « “0 i 
SUMMARY OF ARGUMENT efi dol® anal: pie 
ARGUMENT: ein aie o> he 

1. Habeas Corpus was Appellant's Proper Remedy 


2. Appellant's Petition Was Sufficient to Raise a 
Factual Issue as to His Mental Competency 


3. Appellant Was Entitled to a Hearing on the 
Factual Issue Thus Raised oh et aoe 


Appellee’s Return Could Not Be Relied upon to 
Dispose of the Factual Issue Raised by Appellant's 
Petition ° Cho el niee Cher ge cere) wer” ane 


The Record Contains No Prior Findings upon Which 
the District Court Could Predicate its December 18, 
1956 Order. oy, heii) SaeheO wien peso el), cela aise 


6. Due Process of Law Required Appointment of Counsel 
Below to Protect Appellant's Rights During these 
Proceedings 


CONCLUSION : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 940 


KENNETH H. GUNTHER, 
Appellant 
v. 


DOCTOR WINFRED OVERHOLSER 
SUPT. OF ST. ELIZABETHS HOSPITAL, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant, while committed to St. Elizabeths Hospital "until 

he is mentally competent to stand trial in Criminal Case No. 455-52," 
(J. A. 8) filed a petition for a writ of habeas corpus, alleging in effect 
that he had regained his mental competency, and that his further de- 
tention by the hospital authorities was illegal (J. A. 1-2). The return 
filed by the superintendent of St. Elizabeths Hospital to an order to 
show cause (J. A. 2) alleged that appellant was still incompetent to 
stand trial (J. A. 3-5). On December 18, 1956, the same day that the 
return was filed, and without a hearing of any kind, the District Court 
entered an Order dismissing the petition for the writ of habeas corpus 
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and discharging the rule to show cause (J. A. 3). By letter dated 
January 4, 1957, appellant (acting without counsel) requested the 
Clerk of the District Court to note an appeal (J. A. 12), which he 
followed with a formal Notice of Appeal dated January 12, 1957 

(J. A. 11). The record does not disclose the date that these docu- 
ments, including a request to proceed without prepayment of costs, 
were received by the District Court. They were "filed" January 19, 
1957 (J. A. 13). This Court has jurisdiction of the appeal under 28 
U.S.C. Secs. 1291 and 2253. The Notice of Appeal was timely under 
Rules 73(a) and 81(a)(2), Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 
Appellant was arrested and indicted in 1952 for rape (Criminal 


Case No. 455-52). When the case came on for trial, he was committed, 


at the suggestion of the United States Attorney, to St. Elizabeths 
Hospital, after a hearing, pursuant to 18 U.S.C. Sec. 4244. Some 
eight months after commitment, appellant was certified by psy- 
chiatrists at St. Elizabeths as competent to stand trial. Without the 
District Court first making any independent finding on his competency, 
appellant was tried and convicted. Qn appeal this Court held that the 
failure to make a finding on this matter was error and remanded the 
case for a determination thereon nunc pro tunc. Gunther v. United 
States, 94 U.S. App. D.C. 243, 215 F.2d 493 (1954). 


On remand, represented by counsel appointed two hours before 
the hearing began, the District Court concluded that appellant was 
competent at the time of the original trial in 1953. On an appeal 
therefrom, this Court held that appellant had not been accorded ade- 
quate legal representation. Having learned that appellant (subsequent 
to his conviction) had been committed to a mental hospital in Missouri, 
and because of the passage of time since appellant's original trial, 
this Court stated that a nunc pro tunc determination might be impracti- 
cal and suggested that the District Court could either vacate appellant's 
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conviction and order a new trial, in which case a new determination 

of appellant's competency would be necessary, or order a lunacy in- 
quisition. Gunther v. United States, 97 U.S. App. D.C. 254, 230 F. 
2d 222 (1956). 


On May 22, 1956, the District Court vacated the judgment of 
conviction, ordered a new trial and committed appellant to St. 
Elizabeths Hospital for observation and examination for a period of 
60 days, pursuant to Title 24, Section 301 of the District of Columbia 
Code, as amended in 1955 (J. A. 5-6). On August 21, 1956, the 
Superintendent of St. Elizabeths certified to the District Court that 
in his opinion appellant was mentally incompetent to stand trial (J. A. 
7, 8). On September 7, 1956, appellant appeared before the District 
Court (J. A. 7). Inasmuch as the accused, his counsel, and counsel 


i 
for the Government interposed no objection to appellee's August 21 


certification, no hearing on competency was held, and the Court 
ordered appellant committed to St. Elizabeths "until he is mentally 
competent to stand trial in Criminal Case No. 455-52," pursuant to 
T. 24, Sec. 301 of the D.C. Code, supra(J.A. 8). 


In December of 1956, appellant filed with the District Court a 
"Petition for Writ of Habeas Corpus," in propria persona, accom- 
panied by an "Affidavit of Forma Pauperis, " in which he also requested 
appointment of counsel (J. A. 1-2). The petition alleged that appellant 
was of sound mind, that he was able to distinguish right from wrong, 
that he was not suffering from certain forms of mental illness, and 
that he was being illegally confined in St. Elizabeths Hospital. The 
petition prayed for issuance of the writ, production of appellant's 
body before the District Court, and an order releasing him from the 
custody of appellee (J. A. 1). The District Court, by Order adopted 
December 10 (filed December 11, 1956), authorized the filing of the 
petition without prepayment of costs and directed the Superintendent 
of St. Elizabeths Hospital, within seven days, to show cause why the 
writ should not issue (J. A. 2). 
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On December 18, 1956, appellee filed a "Return to Order to 
Show Cause Why Writ of Habeas Corpus Should Not Issue" in which he 
stated that appellant was of unsound mind, suffering from certain forms 
of mental illness, that he was "still incompetent" to stand trial, and 
that his release would be dangerous to himself and the community 
(J.A. 3-5). On that same day, without a hearing of any kind, the 
District Court entered an "Order" dismissing appellant's petition and 
discharging the rule to show cause (J. A. 3). No counsel was appointed 
by the District Court to represent appellant or to inquire into his 
affairs. 


On December 21, 1956, appellant filed a "Stipulation" (dated 
December 12, 1956) which attempted to outline a procedure to be 
followed in a hearing on his petition (J. A. 9). On December 27, 1956, 
apparently without knowledge of the December 18 Order, appellant 
filed a "Reply to Respondents Opposition to Show Cause why Write of 


Habeas Corpus Should Not Be Issue" which consisted of a traverse of 


appellee's return (including the assertion that he was "still incom- 
petent”) and raised a question as to the propriety of the return under 
what appellant conceived to be the doctrine of Taylor v. United States, 
95 U.S. App. D.C. 373, 222 F.2d 397 (1955) (J. A. 10-11). 


By letter dated January 4, 1957, appellant requested the District 
Clerk to note an appeal (J. A. 12). A formal Notice of Appeal dated 
January 12, 1957 (J.A. 11), accompanied by a request to proceed in 
forma pauperis, was submitted to the District Court on or before 
January 19, 1957 (J. A. 13). Leave to proceed was denied by the 
District Court on January 24, 1957 (J. A. 13). By Order dated May 
6, 1957, this Court (with Judge Danaher dissenting) allowed appellant 
to proceed on appeal without prepayment of costs and appointed the 

undersigned to represent petitioner (J. A. 13-14). 


1 
See 28 U.S.C. Sec. 2243, para. 6. 





STATUTES AND CONSTITUTIONAL PROVISION 
INVOLVED 


Pertinent portions of relevant statutory and constitutional pro- 
visions involved in this appeal are reproduced as Appendix A to the 
instant brief. 


STATEMENT OF POINTS 
1. The District Court erred in failing to afford appellant an 
opportunity to reply to appellee's return to appellant's petition for 
writ of habeas corpus. 


2. The District Court erred in dismissing appellant's petition 
for writ of habeas corpus without holding a hearing on the factual 
issue whether appellant had regained his competency. 


3. The District Court erred in failing to appoint counsel to 
represent appellant in the proceedings before it. 


SUMMARY OF ARGUMENT 
1. Habeas corpus was appellant's proper remedy. D. C. Code 
T. 24, Sec. 301(g) as amended Aug. 9, 1955; Overholser v. Boddie, 
87U.S. App. D.C. 186, 184 F.2d 240 (1950). 


2. Appellant's petition for writ of habeas corpus was sufficient 
to raise a factual issue as to his present mental competency which, if 


proved, would render his continued confinement illegal. Stewart v. 
Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 


3. The factual issue raised by appellant's petition for writ of 
habeas corpus could only be resolved by the hearing process, 28 
U.S.C. Sec. 2243, and could not be disposed of upon the basis of 
appellee's ex parte affidavits. Walker v. Johnston, 312 U.S. 275 
(1941). The District Court had no discretion to dispose of appellant's 
petition for habeas corpus without a hearing, under the statutes, 
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28 U.S.C. Sec. 2244, or decisions of this Court. Ex Parte Jordan, 
81 U.S. App. D.C. 308, 158 F.2d 401 (1946), cert. denied, 338 U.S. 
874 (1949). 


4. The due process clause of the United States Constitution, 
U.S. Const. Amend. V, and the decisions of this Court, Howard v. 
Overholser, 76 U.S. App. D.C. 166, 130 F. 2d 429 (1942), require 
the appointment in habeas corpus proceedings of counsel to represent 
a person who has been confined as mentally incompetent and who seeks 
to attack the legality of that confinement on grounds that he has re- 


covered his competency. 


ARGUMENT 

1. Habeas Corpus Was Appellant's Proper Remedy 

Appellant was committed to the custody of appellee "until he 
is mentally competent to stand trial in Criminal Case No. 455-52" 
(J. A. 8). He is confined under a statute which permits. his detention 
only until such time as he shall be mentally competent to stand trial, 
at which time it becomes the duty of his custodian to certify his re- 
covery to the appropriate court (D.C. Code T. 24, Sec. 301(b)) and to 
deliver him to the custody of the court or elsewhere as it may direct 
(D.C. Code T. 24, Sec. 303). It follows, therefore, that if appellant 
is, aS a matter of fact, mentally competent to stand trial, he is en- 
titled, as of right, to be discharged from the ‘custody of appellee who 
has no legal authority to detain him further, either under the statute 
by which appellant was confined, or by the terms of the commitment 
order (J. A. 8). 


1 
D.C, Code, T. 24, Sec. 301 (a); cf. 18 U.S.C. Sec. 4246. 
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The statute under which appellant was committed and is 


presently confined (J. A. 8), expressly provides that "Nothing herein 
contained shall preclude a person confined under the authority of this 
section from establishing his eligibility for release under the pro- 
visions of this section by a writ of habeas corpus." D.C. Code, T. 
24, Sec. 301(g). Since appellant is "a person confined under the 
authority of this section" (J. A. 8), he has the right to "establish his 
eligibility for release" by showing in habeas corpus proceedings that 
he has regained his mental competency. The factual issue, i.e., 
whether or not he has regained his competency is one that may 
properly be disposed of in a hearing on the writ or on a show cause 
order. Overholser v. Boddie, 87 U.S. App. D.C. 186, 184 F.2d 
240 (1960); Stewart v. Overholser, 87 U.S. App. D.C. 402, 186 F. 
2d 339 (1950). 


The use of the writ is not limited to a mere reopening of the 
proceedings by which the petitioner was originally committed. See 
Overholser v. Boddie, supra, which expressly overruled Overholser v. 
Treibly, 79 U.S. App. D.C. 389, 147 F.2d 705 (1945), cert. denied, 
326 U.S. 730 (1945) on this point. In view, therefore, of the specific 
right accorded appellant by Sec. 301(g), supra, it can hardly be urged 
that use of the writ is improper to try an issue of regained mental 
competency. See Miller v. Overholser, 92 U.S. App. D.C. 110, 206 
F.2d 415 (1953). Whatever may have been the restrictions on the use 
of the Great Writ at common law, it is certain that Congress can ex- 
tend and liberalize its benefits. Johnson v. Zerbst, 304 U.S. 458 
(1938). 


A determination by appellee that a person confined under this 
statute has recovered his competency is not a condition precedent to 
the release of such person. See T. 24, Sec. 301(b), supra. Toso 
construe Section 301(b) would render meaningless the remedy provided 
by Section 301(g). 
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2. Appellant's Petition Was Sufficient to Raise a Factual Issue as to 
His Mental Competency. 

Appellant's petition adequately alleged that he had recovered his 
mental competency. The petition stated that appellant was "illegally 
confined, "* "of sound mind," "at all times able to distingiush [sic] 
right from wrong," and that he was not suffering from certain forms 
of mental illness (J. A. 1). Though not as precise as might be wished, 
these allegations were sufficient to raise a factual issue whether 
petitioner had regained his mental competency. Almost identical 
allegations were held sufficient to raise an issue of sanity in Stewart 
v. Overholser, 87 U.S. App. D.C. 402, 186, F.2d 339 (1950). The 
Court there noted (p. 405) that "Skill and perfection in petitioner's 
method of alleging sanity is not required." In view of the broad re- 
medial nature of the writ, "a petition for habeas corpus ought not to 
be scrutinized with technical nicety. Even if it is insufficient in 
substance it may be amended in the interest of justice." Holiday v. 


Johnston, 313 U.S. 342, 350 (1941); cf. 28 U.S.C. Sec. 2242, para. 3. 


Indeed, the District Court's action in initially issuing a show 
cause order (J. A. 2) was tantamount to a holding that appellant's 
petition was sufficient on its face (Holiday v. Johnston, supra), since 
the Court is not required to issue the writ or show cause order where 
it "appears from the application” that the applicant or person detained 
is not entitled thereto." 28 U.S.C. Sec. 2243, para. 1. 


Appellee filed a return denying petitioner's factual allegations 
(J. A. 3-5). That appellee clearly understood the nature of the petition 


is Clear from his averment that appellant was "still incompetent" (J. A. 4). 


On the same day the return was filed, the District Court ordered the 
dismissal of appellant's petition and discharged the rule to show cause 
(J. A. 3). When appellant attempted to reply to appellee's return in a 


eer wit, that petitioner was "of sound mind,” "as he knows right from wrong.” 


2 Emphasis supplied throughout this brief. 
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pleading filed December 27, 1956 (J. A. 10; cf. J.A. 9), his petition 
had already been disposed of (J. A. 3). Appellant was, therefore, 
never given an opportunity to reply to appellee's allegations, or to 
rebut appellee's position, as expressly permitted by statute (28 U.S.C. 
Sec. 2243, para. 6): 


The applicant or the person detained may, under 
oath, deny any of the facts set forth in the return 
or allege any other material facts.! 


That such an opportunity was contemplated by the statute is further 
pointed up by 28 U.S.C. Sec. 2248 and the decision of this Court in 
Stewart v. Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 
Although this Court divided six to three on the question whether issues 
could properly be framed by a petition and return which was untraver- 
sed, it is clear that all nine members of the Court assumed the appli- 
cant should be afforded an opportunity to traverse the return, as he is 
“privileged to do." Stewart v. Overholser, dissenting opinion at p. 414. 
Appellant should, therefore, have been allowed to traverse appellee's 
return. But omitting to traverse a return does not necessarily pre- 
clude the raising of fact issues in habeas corpus under Stewart. This 
is all the more true when that omission results solely from a denial of 
an opportunity to traverse. It follows, therefore, that appellant's 
petition and appellee's return were sufficient, of themselves, to raise 
a substantial issue of fact as to whether appellant had regained his 
mental competency. 


3. Appellant was Entitled to a Hearing on the Factual Issue Thus 


Raised. 

The procedure to be followed upon filing of appellee's return has 
been clearly stated by Congress (28 U.S.C. Sec. 2243, paras, 4, 5 and 
8): 


1 
Cf, Title 16, Sec. 807, District of Columbia Code (31 Stat. 1373 (1901) ). 
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When the writ or order is returned a day shall be 
set for hearing. . . . Unless the application for 
the writ and the return present only issues of law 
the person to whom the writ is directed shall be 
required to produce at the hearing the body of the 
person detained. . . The court shall summarily 
hear and determine the facts, and dispose of the 
matter as law and justice require. 





Facts, then, must be heard and determined. "Such a judicial 
inquiry involves the reception of testimony," Walker v. Johnston, 312 
U.S. 275, 286 (1941); the taking of evidence "in the usual way," ibid, 
at p. 287; the evidence may be oral or by deposition or affidavit, but 
written interrogatories may be propounded to the affiants and answering 
affidavits filed (28 U.S.C. Sec. 2246). "Due process of law does not 
necessarily mean a judicial proceeding -- the proceeding may be 
adapted to the nature of the case -- but it does necessitate an opportu- 
nity for a hearing and a defense." Barry v. Hall, 68 U.S. App. D.C. 
350, 353, 98 F.2d 222, 225 (1938). 


Whether or not an accused is competent to stand trial is a 
question of fact to be determined by the court. Barry v. Hall, 68 U.S. 
App. D.C. 350, 98 F. 2d 222 (1938); Overholser v. Boddie, 87 U.S. 
App. D.C. 186, 184 F.2d 240 (1950); Gunther v. United States, 94 U.S. 
App. D.C. 243, 215 F.2d 493 (1954). "When a factual issue is at the 
core of a detention challenged by an application for the writ it ordinar- 
ily must be resolved by the hearing process." Stewart v. Overholser, 
87 U.S. App. D.C. 402, 405, 186 F.2d 339, 342 (1950). Congress has 
likewise so provided (28 U.S.C. Sec. 2243). In short, if upon petition, 
return, and traverse, "it appeared that substantial issues of fact were 
involved, which facts, if proved as alleged by the petitioner, would 
entitle him to release, the court would have had no choice but to grant 
a hearing. Even if the allegations in the petition are improbable and 


1 
Cf, Title 16, Secs. 801-808, District of Columbia Code (31 Stat. 1372-1373 (1901) ). 
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tax credulity, the petitioner has right to support them by evidence." 
Jones v. Huff, 80 U.S. App. D.C. 254, 256, 152 F.2d 14, 16 (1945). 


Since, therefore, appellant's petition was sufficient to raise a 
substantial issue of fact as to his present mental competency, the 
District Court had no choice but to hold a hearing on that issue -- as 
Congress contemplated and as this Court has held. 


4. Appellee's Return Could Not be Relied Upon to Dispose of the 
Factual Issue Raised by Appellant's Petition. 

Appellee's return denied the illegality of appellant's confine- 
ment; recited the events which had led to his confinement, attaching, 
certified copies of his commitment papers; stated that he was of 
"unsound mind" suffering from certain forms of mental illness; and, 
averred that he was "still incompetent for trial" and that his release 
would be dangerous to himself and the community (J. A. 3-5). Under 


the present statute, whatever the previous practice may have been, 


a return or answer, with its affidavits, to a rule to show cause cannot 
be relied upon to dispose of a substantial issue of fact that has been 
raised by a petition for habeas corpus, sufficient on its face to entitle 
the petitioner to a discharge. Walker v. Johnston, 312 U.S. 275 (1941). 
", . . the denials [of the return] only serve to make the issues which 
must be resolved by evidence taken in the usual way. They can have no 
other office.'' Walker v. Johnston, supra, atp. 287. Issues of fact 
framed by the petition and return must be heard and determined as 
required by statute (28 U.S.C. Sec. 2243). "Not by the pleadings and 
the affidavits, but by the whole of the testimony, must it be determined 
whether the petitioner has carried his burden of proof and shown his 
right to a discharge."" Walker v. Johnston, 312 U.S. 275, 287 (1941). 


Sections 455-461 of 28 U.S.C. (1940 ed.), under which Walker was decided, are now consolidated 
in 28 U.S.C, Sec. 2243, The present language requiring hearings to determine factual issues is 
substantially similar to that employed in the earlier sections, 
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This Court has had occasion recently to pass on the propriety 
of dismissing a petition for habeas corpus without affording the peti- 
tioner a hearing, the issue raised being his sanity. Stewart v. 
Overholser, 87 U.S. App. D.C., 402, 186 F.2d 339 (1950). In holding 
that a hearing was required, the Court said (p. 405): 


The return in setting forth aspects of earlier 
personal conduct of petitioner, court proceed- 
ings which include his prior unsuccessful efforts 
to secure release, and opinions that petitioner 
remains of unsound mind, joins the issue on the 
question of sanity. Recitations regarding the 
nature of his affliction and other details. 

do not alter this situation. 

In this respect, at least, the present case is the Stewart case: 
Appellant alleged that he was competent; appellee said he was not. The 
resolution of the issue necessarily arising from these conflicting alle- 
gations must be made upon conclusions reached after a hearing and 
determination of the facts, not upon conclusions derived solely from 
ex parte affidavits filed with the Court by the appellee in his response 


to the order to show cause. 


One further word is necessary to illustrate the impropriety of 
relying upon appellee's affidavits to dispose of appellant's allegations. 
Though it is not intended to cast doubt upon the good faith of the public 


officers who presently hold appellant in confinement (see Barry v. 
Hall, 68 U.S. App. D.C. 350, 354, 98 F.2d 222, 226 (1938)), appellee's 
response was almost a foregone conclusion. Under the statute it is 


appellee’s duty to certify to the appropriate court when, in his opinion, 
a person committed to his custody (under T. 24-301) has regained his 
competency. D.C. Code T. 24 Sec. 301(b), as amended. A return by 
appellee which admitted that appellant was in fact competent would be 
an admission that appellee had been derelict in his statutory duty and 
was wrongfully depriving a man of his personal liberty, as fully and 
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effectively as if he were confined in jail. See Barry v. Hall, 68 U.S. 
App. D.C. 350, 98 F. 2d 222 (1938). 


Appellee's affidavits show no more than the fact that his opinion 


regarding appellant's competency has not changed, a fact which is 
already apparent from appellee's failure to certify any change to the 
District Court. To permit appellee's affidavit to be conclusive is to 
read out of the statute the right therein accorded appellant to test by 
habeas corpus the legality of any further detention (Sec. 301(g)). With- 
out that right he might be confined perpetually upon the basis of one 
man's opinion, or a group of opinions as to his mental condition, with 
no way to challenge their conclusions. Such a situation would be, and 
has been recognized by the Congress and this Court to be, intolerable. 
Dorsey v. Gill, 80 U.S. App. D.C. 9, 16, fn. 20, 148 F.2d 857, 864, 
fn. 20 (1945), cert. denied, 325 U.S. 890 (1945). In re Rosier, 76 
U.S. App. D.C. 214, 133 F. 2d 316 (1942); Howard v. Overholser, 76 
U.S. App. D.C. 166, 130 F.2d 429 (1942); Barry v. Hall, 68 U.S. App. 
D.C. 350, 98 F. 2d 222 (1938); Stewart v. Overholsgr, 87 U.S. App. 
D.C. 402, 186 F. 2d 339 (1950). Yet the right accorded to appellant 

to challenge these opinions which confine him is an absolute nullity if 
the court to which he appeals may depend upon these same opinions, 
expressed in the return to his petition for habeas corpus, to dispose 
of his plea. 


To rely, therefore, upon the affidavits of appellant's custodians 
that he is still incompetent, though concededly made in good faith and 
entitled to proper respect from the Court, is effectively to deprive 
appellant of his statutory remedy, 


5. The Record Contains No Prior Findings Upon Which the District 
Court Could Predicate Its December 18, 1956 Order. 

To the foregoing rule that a petitioner is entitled to a hearing on 
factual issues raised by his petition for a writ of habeas corpus, Congress 
has made one exception (28 U.S.C. Sec. 2244), namely, where "it 
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appears that the legality of. . . [the] detention has been determined by 
a judge or court of the United States on a prior application for a writ of 
habeas corpus and the petition presents no new ground not theretofore 
presented and determined and the judge or court is satisfied that the 
ends of justice will not be served by such inquiry." In this juris- 
diction, where the problem of repititious petitions for habeas corpus 
has been particularly acute, this Court (prior to the enactment of 28 
U.S.C. Sec. 2244) recognized a similar exception, confined to cases 
involving successive petitions for habeas corpus. Ex Parte Jordan, 

81 U.S. App. D.C. 308, 158 F.2d 401 (1946), cert. denied, 338 U.S. 
874 (1949). 


The peculiar difficulties of applying an exception in cases where 
the issue raised by the petition is the mental competency of the peti- 
tioner (a condition subject to change in even relatively short periods of 
time) have been recognized by this Court. Stewart v. Overholser, 87 
U.S. App. D.C. 402, 186 F.2d 339 (1950). In that case, this Court 
held that the District Court could not rely upon a previous finding of 
mental incompetency in a habeas corpus proceeding where that finding 
had been made twenty months prior to petitioner's new application. In 
Jordan, it was held that a previous finding of mental competency in a 
habeas corpus proceeding could be relied upon, in the court's dis- 
cretion, where it had been made only five weeks prior to the petitioner's 
new application. Both Jordan and Stewart involved successive appli- 
cations for the writ, the new applications alleging substantially the 
same grounds for release as had previously been determined adversely 
to the petitioner. That is not this situation. Appellant's petition, in 
this case, was the first he has filed so far as appears from the record 
before the District Court and so far as we are aware. There can, 


1 
See Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857 (1945), cert. denied, 325 U.S,890 (1945). 
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therefore, be no question of abuse of the writ in appellant's case, and 


no justification for dispensing with the hearing requirements spelled 
out in 28 U.S.C. Sec. 2243. 


The District Court, in summarily dismissing the petition after 
receipt of the return, did not state its reasons therefor (J. A. 3). The 
District Court could not have relied on the exception in 28 U.S.C. Sec. 
2244 because this is not a second petition for habeas corpus. Nor 
could it have relied on the Jordan exception, because in this case there 
has been no recent judicial determination of appellant's mental com- 
petency. Appellant was arrested and indicted in 1952. On April 22, 
1952, hearings were held and a judicial determination made that appel- 
lant was incompetent to stand trial, Gunther v. United States, 94 U.S. 
App. D.C. 243, 244, 215 F.2d 493, 494 (1954). On December 12, 
1952, appellant was certified as competent to stand trial by St. 
Elizabeths psychiatrists, but no further inquiry or independent deter- 
mination was made in this respect by the Court prior to appellant's 
conviction in 1953. Ibid at 244, 495. This omission by the District 


Court was held error. Ibid at 246, 497. On remand, for a nunc pro 


tunc determination of appellant's competency during his trial, the 
District Court, on February 4, 1955, held hearings and made a deter- 
mination that appellant was competent at the time of the original trial. 
Gunther v. United States, 97 U.S. App. D.C. 254, 255, 230 F. 2d 222, 
223 (1956). Holding that appellant's legal representation had been in- 
adequate at this hearing, this Court set aside that determination. Ibid 
at pp. 256, 224. This time, on remand, the District Court in line 

with suggestions by this Court vacated appellant's conviction and 
ordered a new trial (J. A. 5-6). It further directed that appellant be 
committed to St. Elizabeths Hospital for "observation and examination" 


for a period of 60 days in order to determine whether he was mentally 


In accordance with the requirements of 18 U.S.C. Sec. 4244, The procedures required by this 
section have since been substantially replaced by T, 24 Sec. 301 of the D.C. Code, as amended 
August 9, 1955, T. 24, Sec. 301 (h), as amended. 
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competent to stand trial (J. A. 5-6). 


On August 21, 1956, appellee certified to the District Court that, 
in his opinion, appellant was incompetent to stand trial (J. A. 8). The 
District Court then ordered that appellant be brought before it (J. A. 7) 
and by order adopted September 7, 1956 committed him to St. Eliza- 
beths until mentally competent to stand trial (J. A. 8). This commit- 
ment was based upon appellee's certificate that appellant was incom- 
petent, it appearing that no party objected thereto, and conformed to 
procedure prescribed by the August 9, 1955 amendments to T. 24, 
Sec. 301 of the D. C. Code, reading as follows: 

. .such report [by the psychiatrist that an accused 
is incompetent] shall be sufficient to authorize the 
court to commit by order the accused to a hospital 
for the mentally ill unless the accused or the Govern- 
ment objects, in which event, the Court, after hearing 
without a jury, shall make a judicial determination of 
the competency of the accused to stand trial. 

It is clear from the 1955 amendments to T. 24, Sec. 301 of the 
D.C. Code that Congress authorized the commitment and confinement 
of an accused as mentally incompetent on the basis of a medical certi- 
ficate, only where it appeared that there was no controversy over the 
question of the accused's competency. Where there is a controversy 
on the question prior to an accused's commitment a "hearing without a 
jury" is required; where such controversy arises after such commit- 
ment, a hearing and determination of the facts are required on a peti- 
tion for habeas corpus. 28 U.S.C. Sec. 2243, para. 8; D.C. Code 
T. 24, Sec. 301(g). The ultimate responsibility for determining the 
issue of an accused's competency to stand trial is in the court, not in 
the psychiatrists. Under the law of this jurisdiction, therefore, 
medical opinion that an accused is incompetent to stand trial is 
sufficient to commit and confine such accused only so long as it is not 
contested. Where that opinion is challenged, the court is required to 
hold a hearing and make its own findings and determination to resolve 
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the question. As this Court pointed out in Gunther v. United States, 

94 U.S. App. D.C. 243, 246, 215 F.2d 493, 497 (1954), ". . . not 
only a clinical psychiatric judgment but also a judgment based upon a 
knowledge of criminal trial proceedings peculiarly within the compe- 
tence of the trial judge. . ." is necessary to decide the question of an 
accused's competency to stand trial. Though this pronouncement was 
made with regard to statutes since replaced in the District of Columbia 
(18 U.S.C. Secs. 4241-4248), Congress in the 1955 amendments to T. 
24, Sec. 301, did not confer on psychiatrists the responsibility of 
determining an accused's competency to stand trial where the psy- 


chiatrist's opinion was controverted. In such situations, as at the 


time of the first Gunther appeal, the determination must be made by the 
District Court. 


We are not here contending that the District Court improperly 
committed appellant to St. Elizabeths Hospital in September 1956, 
solely on the basis of the August 21 certification, where "neither the 
accused, his counsel, nor counsel for the Government" objected to said 
report (J. A. 8). Such action was in accord with the 1955 amendments, 
where the doctor's report is not challenged. But we do assert that such 
an order committing a person to the hospital "until competent to stand 
trial", where not contested and where no hearing was held, is nota 
judicial determination of his competency if at a subsequent date in a 
habeas corpus proceeding the petitioner asserts that he has regained 
his competency. The opinion of the Government psychiatrist in an 
uncontested case is sufficient under the statute to commit a person, 
without the District Court making an independent judicial determination 
thereon, but it is nonetheless not a prior judicial determination when 
such person thereafter asserts that he has regained his competency. 

In short, the September 1956 Order committing appellant to St. 
Elizabeths, made with the consent of all persons involved, is not a 


judicial determination of competency or incompetency. Thus, there is 
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no judicial finding of incompetency anywhere in this record upon which 
the trial court might have relied to refuse to entertain appellant's peti- 
tion: there is only medical opinion. As a matter of fact, the last time 
the District Court considered the question, it found appellant competent, 


nunc pro tunc, a finding which this Court subsequently vacated for pro- 
cedural errors. Gunther v. United States, 97 U.S. App. D.C. 254, 230 
F. 2d 222 (1956). 


In view of these circumstances, the District Court could not rely 
upon appellee's opinion in the record that appellant is incompetent any- 
more than it could rely upon that opinion as set forth in appellee's re- 
turn. Toso rely, delegates the ultimate responsibility of determining 
an accused's competency to stand trial to appellee, a delegation which 
Congress was unwilling to make, and, therefore, the Court was power- 
less to make> 


6. Due Process of Law Required Appointment of Counsel Below to 
Protect Appellant's Rights During These Proceedings. 

Appellant is presently confined as mentally incompetent to stand 
trial, in that he is unable to understand the proceedings against him or 
properly assist in his defense (J. A. 8). D. C. Code, T. 24, Sec. 
301(a), as amended. As in all habeas corpus proceedings, the burden 
is on the petitioner to establish, by a preponderance of the evidence, 
that his confinement is illegal. Walker v. Johnston, 312 U.S. 275 
(1941). In appellant's case having been committed as incompetent to 
stand trial (J. A. 8), a presumption of continued incompetency arises 
which he must overcome by sustaining his burden of proof. Gunther v. 
United States, 94 U.S. App. D.C. 243, 215 F. 2d 493 (1954); Frame v. 
1 fh appellant's view, it is accordingly unnecessary for this Court to reach the question whether or 
not the District Court could, in its discretion under Jordan, dismiss a first petition for habeas corpus 
upon the basis of a prior judicial determination of incompetency made after a 24-301(a) “hearing 
without a jury.“ The resolution of that question would necessarily involve the problem of whether 
such procedure amounts to a suspension of the writ of habeas corpus within the meaning of Article I, 
Sec. 9, cl. 2 of the United States Constitution. 

In other areas, e.g. transfer of convicts from a penal institution to a mental hospital, Congress has 
delegated the ultimate responsibility for determining similar questions to a board of psychiatrists (18 U.S.C, 
Sec. 4241) or to juries (D.C. Code, T. 21, Sec. 312, rather than to the courts, A comparison of those 
statutes with D.C. Code, T. 24, Sec. 301, as amended, shows clearly a Congressional intent in the 


latter situation to place that responsibility on the court. See Gunther v. United States, 94 U.S. App. 
D.C. 243, 246, 215 F. 2d 493, 496 (1954). 
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Hudspeth, 109 F.2d 356 (10th Cir. 1939), rev'd. 309 U.S. 632 (1940). 
A person presumed, in law, to be so incompetent that he could not 
properly assist counsel in defense of a criminal proceeding against 
him can hardly be considered competent to prosecute a petition for 
habeas corpus through an evidentiary hearing. Yet, though appellant 


requested appointment of counsel to assist him (J. A. 2) none was 


appointed by the District Court. 


We do not contend that the Sixth Amendment requires the Court 
to appoint counsel for indigent or incompetent persons in habeas corpus 
proceedings. Nor do we contend that the Fifth Amendment requires 
the service of counsel at every stage of a habeas corpus proceeding 
involving the issue of petitioner's mental competency. But, where a 
petition sufficiently alleges present mental competency, and the return 
thereto consists of a denial, we think that, since a hearing is mandatory 
in such case, under 28 U.S.C. Sec. 2243 and Stewart and Walker, due 
process of law requires appointment of counsel at that point. The 
failure, therefore, of the District Court to appoint counsel when, from 
appellee's return, it became apparent that a hearing was a necessity, 


is an error properly before this Court on the instant appeal. 


Appellant's position has been most clearly and forcefully stated 
by this Court in Howard v. Overholser, 76 U.S. App. D.C. 166, 171, 
130 F.2d 429, 434 (1942) (per Rutledge, J.) from which we quote at 
length: 


The petition was sufficient to state a cause of action 
for discharge and therefore to invoke the court's juris- 
diction. That is so notwithstanding it was filed by one 
adjudicated insane, without the assistance of counsel or 
guardian or another legally competent to take action in 
petitioner's behalf. However incapable such a person 
may be in other respects, so much by way of legal 
capacity must be conceded to him, namely, ability to 
start the court's machinery in motion by filing a peti- 
tion legally sufficient on its face. Without this, persons 
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adjudicated might remain in confinement indefinitely, 
though in fact restored to sanity, with no legal means 
of securing discharge. Not all such persons have 
relatives or friends who will come to their assistance 
when sanity returns nor can the matter be left wholly 
to the discretion of officials charged with custody or 
others having it. 


The concession, however, should go no further 
than the necessity. Once this is served by invoking 
the court's power, the adjudicated person's capacity 
to act for himself should end, in accordance with the 
general rule that he is incapable of taking legally effec- 
tive action. Not only in respect to transactions, but 
in relation to litigation, elementary conceptions re- 
quire that he be represented by another mentally and 


legally competent. Due process would seem to require 


this when his rights are involved in court. It is the 
court's duty, therefore, when a Sufficient petition 


has been filed and its power thereby brought into play, 
to appoint either a guardian or counsel to represent the 
petitioner in the further stages of the proceeding. 
See also, Overholser v. Treibly, 79 U.S. App. D.C. 389, 147 F.2d 
705 (1945), cert. denied, 326 U.S. 730 (1945); In re Rosier, 76 U.S. 


App. D.C. 214, 231, 133 F.2d 316, 333 (1942). 


The necessity for such representation, even to traverse the re- 
turn to a petition, is apparent if the Court is to have properly framed 
issues before it. What has been considered the "better practice" in 
habeas corpus proceedings, even where the petitioner is not presump- 
tively incompetent, becomes a due process requirement where the 
petitioner is considered mentally incompetent and presumed to be so 
until he overcomes that presumption by a preponderance of the evidence. 
Legally, such a person is disqualified to act on his own behalf. Con- 
stitutionally, no hearing where an incompetent's rights were left in his 
own hands could satisfy minimum requirements of due process of law. 
Without legal counsel the value of the remedy guaranteed to appellant 


1 





See Gall v, Brady, 39 F. Supp. 504, 506 (D.C.D. Md. 1941), aff'd. sub nom Carey v. Brady, 
125 F, 2d 253 (4th Cir. 1942), cert. denied, 316 U.S. 702 (1942). 
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whereby he may "establish" his eligibility for release would be di- 


minished to a point perilously close to destruction. 


CONCLUSION 

Though appellant is not aware of the precise grounds relied 
upon by the District Court to dispose of appellant's petition, the 
procedure adopted by that Court was not authorized either by statute 
or the decisions of this and the Supreme Court. Appellant's petition 
was sufficient on its face to raise a factual issue whether he had re- 
gained his competency. As a general rule, factual issues in habeas 
corpus proceedings must be resolved by the hearing process unless 
the circumstances surrounding the filing of the petition are sufficient 
to warrant an exception to the rule. Since no such circumstances 
existed in appellant's case, no exception was justified and a hearing 
on the factual issue raised by his petition was mandatory. Since no 


hearing held on that factual issue ,could comply with due process of 


law unless appellant was represented by counsel, the Court below 


was required to appoint such counsel to assist him. 


WHEREFORE, appellant prays that this Court, 

1. Vacate the District Court's order dismissing appellant's 
petiton; 

2. Remand the case for a hearing on the issue of appellant's 
present competency to stand trial and on such other issues as may be 
‘raised by amendments or by appellant's reply to appellee's return; 

3. Order that counsel be appointed to represent appellant at 
that hearing; and, 

4. Order such other and further relief as may be necessary to 
effect a just disposition of this cause. 

Respectfully submitted, 


McKenna & Wilkinson VERNON L. WILKINSON 
1735 DeSales Street, N.W. 
August 15, 1957 : Washington 6, D. C. 


Attorney for Appellant 
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APPENDIX A 
The U. S. Constitution, Amendment V, provides as follows: 
No person shall. . . be deprived of = liberty, or property, 
without due process of law. 
Sections 4244 and 4246 of the U. S. Code of Criminal Procedure 
a (63 Stat. 686 (1949); 18 U.S.C. Secs. 4244, 4246) provide, in pertinent 
part, as follows: : 
Section 4244. Mental incompetency after arrest and before 
: trial. Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of probation the 
United States Attorney has reasonable cause to believe that a 
person charged with an offense against the United States may be 
nm presently insane or otherwise so mentally incompetent as to be 
unable to understand the proceedings against him or properly to 
assist in his own defense, he shall file a motion for a judicial 
determination of such mental competency of the accused, setting 
forth the ground for such belief with the trial court in which pro- 
ceedings are pending. Upon such a motion or upon a similar 
motion in behalf of the accused, or upon its own motion, the 
court shall cause the accused, whether or not previously ad- 
re mitted to bail, to be examined as to his mental condition by 
at least one qualified psychiatrist, who shall report to the court 
For the purpose of the examination the court may order the 
accused committed for such reasonable period as the court may 
determine to a suitable hospital or other facility to be designated 
by the court. If the report of the psychiatrist indicates a state 
, of present insanity or such mental incompetency in the accused 
| > the court shall hold a hearing, upon due notice, at which evidence 
as to the mental condition of the accused may be submitted, in- 


cluding that of the reporting psychiatrist, and make a finding 
with respect thereto . 
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Section 4246. Procedure upon finding of mental incompetency. 


Whenever the trial court shall determine in accordance with sec- 

tions 4244 and 4245 of this title that an accused is or was mentally 

incompetent, the court may commit the accused to the custody of 

the Attorney General or his authorized representative, until the 

accused shall be mentally competent to stand trial or until the 

pending charges against him are disposed of according to law... 

Sections 2243, 2244, 2246 and 2248 of the Habeas Corpus 
statutes (62 Stat. 965-966 (1948), 28 U.S.C. Secs. 2243, 2244, 2246, 
2248) provide as follows: 

Section 2243. Issuance of writ; return; hearing; decision. 

A court, justice or judge entertaining an application for a writ 

of habeas corpus shall forthwith award the writ or issue an order 

directing the respondent to show cause why the writ should not be 

granted, unless it appears from the application that the applicant 

or person detained is not entitled thereto. 

The writ, or order to show cause shall be directed to the 
person having custody of the person detained. It shall be re- 
turned within three days.unless for good cause additional time, not 
exceeding twenty days, is allowed. 

The person to whom the writ or order is directed shall make 
a return certifying the true cause of the detention. 

When the writ or order is returned a day shall be set for 
hearing, not more than five days after the return unless for good 
cause additional time is allowed. 

Unless the application for the writ and the return present 
only issues of law the person to whom the writ is directed shall 
be required to produce at the hearing the body of the person de- 
tained. 

The applicant or the person detained may, under oath, deny 
any of the facts set forth in the return or allege any other material 
facts. 
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The return and all suggestions made against it may be 
amended, by leave of court, before or after being filed. 

The court shall summarily hear and determine the facts, 
and dispose of the matter as law and justice require. 

Section 2244. Finality of determination. | No circuit or 
district judge shall be required to entertain an application for a 
writ of habeas corpus to inquire into the detention of a person 
pursuant to a judgment of a court of the United States, or of any 
State, if it appears that the legality of such detention has been 
determined by a judge or court of the United States on a prior 
application for a writ of habeas corpus and the petition presents 
no new ground not theretofore presented and determined, and the 


judge or court is satisfied that the ends of justice will not be 


served by such inquiry. 

Section 2246. Evidence; depositions; affidavits. On 
application for a writ of habeas corpus, evidence may be taken 
orally or by deposition, or, in the discretion of the judge, by 
affidavit. If affidavits are admitted any party shall have the right 
to propound written interrogatories to the affiants, or to file 
answering affidavits. 

Section 2248. Return or answer; conclusiveness. The 
allegations of a return to the writ of habeas corpus or of an 
answer to an order to show cause in a habeas corpus proceeding, 
if not traversed, shall be accepted as true except to the extent 
that the judge finds from the evidence that they are not true. 

Title 24, Sections 301(a), 301(b), 301(g) and 301(h) of the District 
of Columbia Code (as amended August 9, 1955, 69 Stat. 609) provide 
as follows: 

Section 301(a). Whenever a person is arrested, indicted, 
charged by information, or is charged in the juvenile court of the 
District of Columbia, for or with an offense and, prior to the 
imposition of sentence or prior to the expiration of any period of 


probation, it shall appear to the court from the court's own 
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observations, or from prima facie evidence submitted to the 
court, that the accused is of unsound mind or is mentally in- 
competent so as to be unable to understand the proceedings 
against him or properly to assist in his own defense, the court 
may order the accused committed to the District of Columbia 
General Hospital or other mental hospital designated by the court, 
for such reasonable period as the court may determine for exami- 
nation and observation and for care and treatment if such is 
deemed necessary by the psychiatric staff of said hospital, If, 
after such examination and observation, the superintendent of 
the hospital, in the case of a mental hospital, or the chief 
psychiatrist of the District of Columbia General Hospital, in the 
case of District of Columbia General Hospital, shall report that 
in his opinion the accused is of unsound mind or mentally in- 
competent, such report shall be sufficient to authorize the court 
to commit by order the accused to a hospital for the mentally ill 
unless the accused or the Government objects, in which event, 
the court, after hearing without a jury, shall make a judicial 
determination of the competency of the accused to stand trial. 
If the court shall find the accused to be then of unsound mind or 
mentally incompetent to stand trial, the court shall order the 
accused confined to a hospital for the mentally ill. 

(b) Whenever an accused person confined to a hospital for 
the mentally ill is restored to mental competency in the opinion 
of the superintendent of said hospital, the superintendent shall 
certify such fact to the clerk of the court in which the indict- 
ment, information, or charge against the accused is pending and 
such certification shall be sufficient to authorize the court to 
enter an order thereon adjudicating him to be competent to stand 
trial, unless the accused or the Government objects, in which 
event, the court, after hearing without a jury, shall make a judi- 
cial determination of the competency of the accused to stand 
trial. 


3) 
# * * * * | * 


) Nothing herein contained shall preclude a person confined 
under the authority of this section from establishing his eligibility 
for release under the provisions of this section by a writ of habeas 
corpus. ! 

(h) The provisions of this section shall supersede in the 
District of Columbia the provisions of any Federal statutes or 
parts thereof inconsistent with this section. _ 
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QUESTIONS PRESENTED 


This is an appeal from an order by the District Court denying 
appellant’s petition for a writ of habeas corpus upon considera- 
tion of such petition and appellee-respondent’s return and 
answer thereto and without the holding of a hearing. Appel- 
lant had been committed by the District Court pursuant to 
D. C. Code 24-301 (Supp. 1955) to St. Elizabeths Hospital 
upon the basis of a report by appellee-respondent that appel- 
lant was mentally incompetent to stand trial on the criminal 
charge of rape pending against him. In the opinion of the 
appellee, the following question is presented: 

Whether the District Court abused its discretion in deny- 
ing without a hearing appellant’s petition, when such petition 
was filed three months subsequent to appellant’s commitment 
by the District Court to the custody of appellee, to which 
commitment neither appellant nor his counsel had objected, 
and when appellant’s petition did not explicitly allege an 
alteration of his mental condition? 


(I) 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT — 


No. 13940 


Kennetu H. GUNTHER, APPELLANT 
v. 


WINFRED OVERHOLSER, SUPERINTENDENT OF St. E1izABETHS 
HOsPITaL, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for rape and he entered a plea of not 
guilty. Prior to trial, a motion was made pursuant to 18 
U.S. C. § 4244 (1952) and, after a hearing, the District Court 
found appellant to be unable to understand the nature of the 
charges against him or properly to assist in his own defense. 
In accordance with the provisions of 18 U.S. C. § 4246 (1952), 
appellant was committed by the District Court to the custody 
of the Attorney General who placed him in St. Elizabeths 
Hospital. In December, 1952, the Acting Superintendent of 
the Hospital certified that appellant had recovered his reason 
and was of sound mind. Without the District Court making 
further inquiry or any determination in respect of appellant’s 
competency to stand trial, appellant was tried and found guilty 
as charged. In July, 1954, this Court reversed the judgment of 
conviction on the ground that a trial court must hold a hearing 
and make a judicial determination of restored competency. be- 
fore a trial may preperly: be held in the case of an accused, who 

(1) 
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had in the past been judicially determined to be mentally in- 
competent. Appellant’s case was remanded to the District 
Court to determine in a hearing whether appellant had been 
competent to stand trial when he was tried and sentenced. 
See Gunther v. United States, 94 U.S. App. D. C. 248, 215 F. 
2d 493 (1954). 
- The District Court upon remand held a hearing for the 
purpose of determining the appellant’s mental competency and 
found that appellant had been competent to stand trial. This 
Court reversed the judgment of conviction on the ground that 
the hearing held was not proper. Appellant’s case was re- 
manded to the District Court to appoint counsel who might 
‘have a reasonable opportunity to prepare for the hearing and 
to the District Court to determine upon the basis of such hear- 
ing, nunc pro tunc, appelant’s competency at the time he was 
tried. This Court stated in its opinion (Gunther v. United 
States, 97 U.S. App. D. C. 254, 230 F. 2d 222 (1956)): 


“Tf in light of this certificate and lapse of time since 
the trial the District Court shall be of opinion that a 
nunc pro tunc determination of Gunther’s mental com- 
petency when he was tried and sentenced is impracti- 
cable, it may either (1) set aside the judgment of con- 

- viction and order a new trial, preliminary to which an 
examination of Gunther’s present competency will be 
in order, or (2) forthwith order a lunacy inquisition.” 


On May 22, 1956, the District Court, after a hearing and 
upon consideration of a certificate by Dr. Thomas E. Griffin, 
| Chief, Legal Psychiatric Services, that appellant was mentally 
incompetent as of September, 1955, concluded that a nunc pro 
tunc determination of appellant’s mental condition at the time 
of his trial and conviction would be impracticable (J. A. 5-6). 
The District Court ordered that (1) the judgment of convic- 
- tion entered theretofore against appellant be vacated and 
appellant be granted a new trial and (2) that pursuant to D.C. 
Code 24-301 (Supp. 1955) appellant be committed to St. 
Elizabeths Hospital for 60 days for observation and examina- 
tion and that the Superintendent file a report containing the 
opinion of the Staff of the Hospital as to appellant’s present 
mental competency (J. A. 6). 
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On August 21, 1956, the Superintendent of the Hospital 
certified to the District Court that appellant was “mentally 
incompetent to understand the proceedings against him or to 
properly assist in his own defense.” -On September 7, 1956, 
appellant was brought from St. Elizabeths Hospital and ap- 
peared with his counsel in the District Court (J. A. 7, 8). 
The report previously filed by the Superintendent. of the 
Hospital—that appellant was “mentally incompetent to under- 
stand the proceedings against him or properly to assist in his 
own defense—was not objected to by either appellant or his 
counsel or the Assistant United States Attorney present on 
behalf of the Government (J. A.8). The District Court upon 
the basis of such report committed appellant to St. Elizabeths 
Hospital “until he is mentally competent to stand trial * * *” 
pursuant to the provisions of D. C. Code 24-301 (Supp. 1955). 

On December 11, 1956, appellant filed a petition for a writ of 
habeas corpus in which he named as respondent the Superin- 
tendent of St. Elizabeths Hospital (J. A.1). Appellant alleged 
in his petition that he was restrained of his liberty and illegally 
confined in St. Elizabeths Hospital by the Superintendent, 
Dr. Overholser. Appellant alleged that he was of sound mind 
since “he does not suffer from dementia praecox with paranoid 
tendencies, nor delusions and neither hallucinations, but at all 
times is able to distinguish right from wrong.” Appellant 
prayed for an order releasing him from the custody of appellee- 
respondent, hereinafter referred to as appellee (J. A. 1). Ap- 
pellee was ordered to make return to the petition and show 
cause why, if any, the writ of habeas corpus should not issue 
(J. A. 2). On December 18, 1956, appellee filed a return and 
answer in which he admitted that appellant was confined in 
St. Elizabeths Hospital but he denied that such detention was 
illegal or unlawful (J. A.3). Appellee stated in his return and 
answer that appellant “is of unsound mind suffering from 
Schizophrenic Reaction, Paranoid Type and that during his 
hospitalization he has expressed very bizarre delusions and 
hallucinations” and that appellee and other members of the 
Staff of the Hospital “are of the opinion that he is still incom- 
petent for trial at the present time and that he would be dan- 
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gerous to himself and the rights of persons and property would 
be jeopardized and the public peace imperilled were he [ap- 
pellant] to be discharged into the community” (J. A. 4). 

On December 18, 1956, the District Court filed the following 
order (J. A.5): 


“This matter having come before the Court on a peti- 
tion for a writ of habeas corpus, a rule to show cause and 
the return and answer thereto, and upon consideration 
by the Court of the foregoing, it is by the Court this 18th 
day of December, 1956, 

ORDERED that the petition for the writ of habeas corpus 
be dismissed and the rule to show cause discharged.” 


On December 27, 1956, appellant filed a reply to appellee’s 
return and answer in which he alleged that appellee’s “reply 
{the return and answer] is false and unfounded as well as in- 
consistent of [sic] the facts and that the ‘statutory conditions 
for waiver of petitioner’s physician-patient privilege have not 
been met’” (J. A. 10). Appellant sought leave to appeal in 
forma pauperis from the denial of his petition for a writ of 
habeas corpus but his application to proceed in such manner 
‘was denied by the District Court (J. A. 11-13). This Court, 
one judge dissenting, allowed appellant to proceed on appeal 
without prepayment of costs from the District Court’s order 
denying the petition (J. A. 13-14). 


STATUTES INVOLVED 


D. C. Code 24-301 (Supp. 1955), 69 Stat. 609, provides in 
pertinent part: 


“(a) Whenever a person is * * * indicted * * * 
with an offense and, prior to the imposition of sentence 
* * * it shall appear to the court from * * * prima 
facie evidence submitted * * * that the accused is 
* * * mentally incompetent so as to be unable to under- 
stand the proceedings against him or properly to assist 
in his own defense, the court may order the accused 
committed to the District of Columbia General Hospital 
or other mental hospital designated by the court, for 
such reasonable period as the court may determine for 
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examination and observation * * * If, after such ex- 
amination and observation, the superintendent of the 
hospital, in the case of a mental hospital * * * shall 
report that in his opinion the accused is of unsound mind 
or mentally incompetent, such report shall be sufficient 
to authorize the court to commit by order the accused to 
a hospital for the mentally ill unless the accused or the 
Government objects, in which event, the court, after 
hearing without a jury, shall make a judicial determina- 
tion of the competency of the accused to stand trial. 


* * * * + 


(g) Nothing herein contained shali preclude a person 
confined under the authority of this section from estab- 
lishing his eligibility for release under the provisions of 
this section by a writ of habeas corpus. 

(h) The provisions of this section shall supersede in 
the District of Columbia the provisions of any Federal 
statutes or parts thereof inconsistent with this section.” 


28 U.S. C. § 2244 (1952), 62 Stat. 966, provides in pertinent 
part: 

No * * * district judge shall be required to entertain 
an application for a writ of habeas corpus to inquire into 
the detention of a person pursuant to a judgment of a 
court of the United States * * * if it appears that the 
legality of such detention has been determined by a 
judge or court of the United States on a prior application 
for a writ. of habeas corpus and the petition presents no 
new ground not theretofore presented and determined, 
and the judge or court is satisfied that the ends of justice 

will not be served by such inquiry. 


SUMMARY OF ARGUMENT 


Appellant was committed by the District Court to the cus- 
tody of appellee upon the basis of a report that he was so 
mentally incompetent as to be unable to stand trial. Neither 
appellant nor his counsel objected to the report or his commit- 
ment. Thus, it was established beyond doubt at that time that 
appellant suffered from schizophrenia of a paranoid type and 
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that his detention by appellee was lawful. Somewhat more 
than 90 days later, appellant filed a petition for a writ of 
habeas corpus in which he alleged only that he was of sound 
mind and did not suffer from dementia praecox. Appellee filed 
@ return and answer setting forth the diagnosis of appellant. 
The District Court properly exercised its discretion in denying 
appellant’s petition without holding a hearing in view of the 
lack of substantial issues of fact presented to the District Court 
and the short time that had expired since appellant’s uncon- 
tested commitment as one mentally incompetent. 


ARGUMENT 


The District Court Did Not Abuse Its Discretion in Denying 
Appellant’s Petition without Holding a Hearing. 


| The legality of appellant’s present detention at St. Elizabeths 
Hospital was determined by the District Court on September 7, 
1956. At that time a report prepared by appellee pursuant to 
the District Court’s request was presented in open court with 
appellant and his counsel present. Such report contained a 
certification by appellee that appellant was “mentally incom- 
petent to understand the proceedings against him or to properly 
assist in his own defense” (J. A. 7). Such certification was 
sufficient in and of itself to authorize the District Court to 
commit appellant to appellee’s custody. D.C. Code 24-301 
(a) (Supp. 1955). Moreover, at the time of the hearing on the 
report, appellant and his counsel were present and did not 
object to such report (J. A.8). Thus, appellant’s detention by 
appellee was recognized by all parties concerned to be lawful on 
September 7, 1956. Nor was there any question but at that 
time appellant suffered from schizophrenic reaction of a para- 
noid type. 

Three months later, appellant filed his petition for a writ of 
habeas corpus in which he alleged that he was of sound mind 
and did not suffer from dementia praecox. Appellee’s return 
and answer contained a diagnosis of appellant’s mental illness 
and a copy of his commitment by the District Court somewhat 
more than 90 days theretofore. The issue presented was 
whether appellant who concededly suffered from schizophrenia 
on September 7, 1956, could have regained his competency to 


ans 


z 


such an extent on December 11, 1956, as to be brought to trial. 
The chances of recovery from the ravages of schizophrenia are 
not great. The chancesof a three-month recovery are even less. 
Albert Deutsch, The Mentally Ill in America, p. 485 (1987). 
As this Court said in rejecting a contention that one committed 
to a mental hospital is entitled as of right to have a writ of 
habeas corpus issue upon the basis of a petition (Ez parte 
Jordan, 81 U.S. App. D. C. 308, 158 F. 2d 401 (1946)): 


“Undoubtedly, it is true that even in the most desper- 
ate types of insanity and those in which the prognosis is 
apparently hopeless, there may be opportunity of recov- 
ery, but this mere possibility certainly is not of itself 
enough. If it were, then every insane person might file 
a new but similar petition every week, have the matter 
referred to the Commission on Mental Health and re- 
ceive a court hearing. Certainly the ends of justice do 
not require us to go to this length. In short, to hold that 
the trial court is without any discretion to look at its 
own record or to consider its own prior determination of 
the same issue would not only fail to dispose of the 
petition ‘as law and justice [may] require,’*? but would 
inevitably invite a clogging of the court’s dockets in a 
degree seriously militating against the proper adminis- 
tration of justice.” 

Furthermore, appellant’s petition contains no explicit allega- 
tion of an alteration in his mental state, which this court has 
required in order to necessitate a hearing. See Hz parte Jordan, 
supra. He does not allege that he has regained competency 
through 2 90-day treatment. In short, there are no allegations 
of fact and the authoritative and the detailed response by ap- 
pellee presented a sufficient basis for the District Court’s denial 
of the petition. See Roshevsen v. Steele, 193 F. 2d 273, 275 (8th 
Cir. 1951). Under the particular circumstances of the instant 
case it cannot be said that upon the petition, the return and the 
traverse substantial issues of fact were involved, and, conse- 
quently, no hearing was required. Cf. Jones v. Huff, 80 U.S. 
App. D. C. 254, 256, 152 F. 2d 14 (1945). 


* Rev. Stat. 1875, § 761, 28 U. S.C. A. $ 461. 
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Furthermore, this court has reitered the necessity of 
guarding against the abuse of the writ of habeas corpus. 
Stewart v. Overholser, 87 U.S. App. D. C. 402, 407, 186 F. 2d 
339 (1950). A needless imposition on the court’s time in a 
matter in which there has been a very recent, prior determina- 
tion constitutes an abuse of the great writ. It is submitted that 
in view of the insubstantial factual allegations in appellant’s 
petition in the face of the return and answer and in view of the 
determination by the District Court that appellant was not 
competent to stand trial only a little more than 90 days before 
the petition was filed the District Court had discretion to deny 
the petition without a hearing thereon. 

Appellant urges that there was no recent, prior “judicial de- 
termination” of record that appellant was incompetent to 
stand trial (Br. at 15). However, appellee’s certification to the 
District Court that appellant was incompetent to stand trial 
was presented to appellant and his counsel in open court and 
they neither objected nor asked for a hearing and, consequently, 
no “judicial determination” was made pursuant to the provi- 
sions of the applicable statute. See D. C. Code 24-301 (a) 
(Supp. 1955). However, the District Court entered an order 
of commitment. It would be unconscienable to permit appel- 
lant now to avoid the bar against repetitious pleadings on the 
ground of a lack of a prior judicial determination when by his 
own action and that of counsel he knowingly and voluntarily 
waived his right to such judicial determination. 

Appellant contends that the District Court should have ap- 
pointed counsel to represent appellant during the proceedings. 
When a district court passes on the sufficiency of a petition for 
a writ of habeas corpus it is not required to appoint an attorney 
to represent petitioner and no deprivation of constitutional 
rights results from a failure to do so. Dorsey v. Gill, 80 U.S. 
App. D. C. 9, 29, 148 F. 2d 857 (1945); Hodge v. Huff, 78 U.S. 
‘App. D. C. 329, 332, 140 F. 2d 686 (1944). In the instant case, 
as appellee has demonstrated above, appellant’s petition did 
not raise a substantial issue of fact and the District Court had 
the discretionary power to deny the petition without holding 
a hearing. : 


af 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


OLIver GASCH, 
United States Attorney. 
Lewis CARROLL, 
GrorcE H. Foster, Jr., 
Joun W. Kern III, 
Assistant United States Attorneys. 
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